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Melane Conyers-Ausbrooks,  

Secretary of the Board, 

National Credit Union Administration, 

1775 Duke Street, 

Alexandria, Virginia 22314 

 

Re: Credit Union Service Organizations (CUSOs) (RIN 3133-AE95) 

 

Dear Ms. Conyers-Ausbrooks, 

 

The Mississippi Bankers Association (“MBA”), the only trade group representing the 

commercial banking industry in Mississippi, was organized in 1889 by thirty-one local bankers. 

Today, our membership includes more than 80 financial institutions and every bank holding 

FDIC-insured deposits in the state. Sixty-nine are chartered in Mississippi, and the vast majority 

are small, local, community bankers. In fact, all but four of the banks chartered in Mississippi 

have assets of less than $10 billion.  

 

 

I. Introduction 

 

The MBA appreciates the opportunity to provide comments to the National Credit Union 

Administration (“NCUA”) on a proposed rule (“Proposal”) that would amend its credit union 

service organization (“CUSO”) regulation. We write to express concern that this Proposal would 

grant the authority to the NCUA Board to approve additional activities and services for CUSOs 

without the requirement of any formal rulemaking process. Further, the proposed rule will 

significantly broaden the CUSO regulation’s list of permissible activities and services for 

CUSOs to be able to organize any type of loan that a Federal credit union would be able to 

originate, including payday or auto loans. Next, this Proposal would allow CUSOs to engage in 

many new, aggressive forms of lending.  

 

At the same time, the Proposal creates serious safety and soundness and other regulatory risks 

with the lack of any examination or oversight authority over CUSOs by the NCUA. Finally, 

given that the NCUA cannot directly regulate the activities of CUSOs, it will be unable to 

effectively investigate or resolve any consumer complaints of CUSO’s loan terms or actions, nor 
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will the NCUA be able to enforce any practical remedies on a CUSO for any harmful acts or 

predatory lending practices. The MBA’s concerns are only heightened given the uncertainty and 

economic struggles for many caused by the ongoing, lingering effects of the COVID-19 

pandemic and the economic recovery efforts of the financial services industry. 

 

 

A. The Proposal Authorizes the NCUA to Approve Permissible Activities and Services 

of CUSOs Without Any Formal Rulemaking Process 

 

The Mississippi Bankers Association is especially concerned that this Proposal grants the NCUA 

authority to approve broad activities and services for CUSOs without any formal rulemaking 

process involving formal notice-and-comment procedures. Beyond this lack of transparency and 

accountability, this Proposal exceeds the NCUA’s rulemaking authority by broadening the 

investment authority of federal credit unions beyond the current scope of credit union investment 

powers in a CUSO. This Proposal would allow the NCUA to add a catch-all category to the 

CUSO regulation which would include “other activities as approved in writing by the NCUA and 

published on the NCUA’s website,” yet this Proposal fails to permit the NCUA to remove any 

particular activity or service from the preapproved list, nor it would allow the NCUA to make 

any substantial changes to the content or description of the approved activity or service. 

 

We believe these proposed changes would not only eliminate necessary regulatory transparency, 

the necessity of which has only been made clear with the history of losses by CUSOs, but that 

this Proposal would allow the NCUA to preapprove virtually any activity for CUSOs despite this 

complete lack of transparency. The current Proposal fails to even require a CUSO to demonstrate 

or prove that any such activity would promote a safe and sound credit union industry. 

Furthermore, by avoiding the transparency of a formal notice-and-comment rulemaking process, 

the NCUA will prevent the public from reviewing and commenting on any newly-proposed 

CUSO activities prior to receiving NCUA approval, despite such activities being outside the 

scope of the NCUA’s supervision.  

 

Despite the history of risky and unsafe practices by CUSOs, the NCUA’s Proposal would shut 

out both stakeholders and the public at large from the opportunity to express any concerns or 

otherwise object to these unsupervised CUSO activities. The proposed changes would require a 

formal rulemaking process to revoke or reform an approved activity, despite allowing such 

activities to be approved without any such transparent and accountable process. Such a design 

appears to recklessly and intentionally expand the scope of CUSO lending activities as much as 

possible with little accountability, transparency, oversight, or safety measures. Yet, the same 

amendment then proposes to require such measures to remove or revoke any such activity, 

seemingly designing a process to allow CUSOs to engage in any lending activity they wish with 

little to no accountability, while deliberately adding a regulatory obstacle to the difficulty and 

burden of any attempt by the NCUA or stakeholders to protect the credit union industry, its 

consumers, and the broader financial services industry from any unsafe or unsound activity 

regardless of its potential harm to consumers, members, or underserved areas and LMI 

communities.  

 



Given its role as a prudential regulator and steward of the credit union industry and the NCUSIF, 

the NCUA fails to reconcile these reckless proposals with its mission given this Proposal’s clear 

preference of competitive expansion at the expense of thoughtful supervisory review and 

accountability. The MBA therefore urges the NCUA to review these proposed changes and 

withdraw them to avoid such a dangerous and ill-advised misuse of agency authority.  

 

 

B. The Proposal’s Expansion of CUSO Lending Activity Raises Significant 

Reputational and Competitive Risks to the Credit Union Industry Itself, and the 

Financial Services Industry More Broadly 

 

The MBA is also concerned that this Proposal would allow CUSOs to engage in any form of 

lending, including payday lending or auto lending, despite a recent history of existing dangers 

and risks of losses caused by CUSOs. Because the NCUA lacks any supervisory or examination 

authority for CUSOs to ensure compliance with federal laws such as federal consumer financial 

protection laws, the NCUA would be unable to protect consumers from any potential abuse or 

misuse of CUSO lending authority. With respect to payday lending in particular, the NCUA 

would be unable to monitor and protect against potential abuse through predatory lending 

practices that may pose a significant risk in particular to underserved areas and in low-to-

moderate income (LMI) communities.  

 

This proposal would further remove federal credit unions from their core mission to their 

membership by diluting the common bond requirement as a CUSO can lend to non-members, 

and any FCU invested in a CUSO would have little to no ability to control that CUSO’s 

customer base or its consumer marketing efforts. Further, this Proposal would allow CUSOs to 

quickly capture significant market share from small credit unions and community banks, 

especially in many underserved areas, where the CUSO’s unaccountable lending practices could 

harm these communities. Indeed, NCUA Chairman Harper acknowledged that this Proposal 

could cause small credit unions to close “because of an inability to compete created by this 

proposal.”1 Meanwhile, in one comment to this Proposal, a credit union executive warns that the 

Proposal would lead to “unintended consequences” which “will ironically have a negative impact 

on the very credit unions that supported CUSOs.”2 

 

Finally, the risks of unlimited, unsupervised, and unaccountable lending activity by CUSOs 

extend to the broader financial services industry as a whole because of the risk of certain forms 

of lending, such as payday lending, damaging public trust and confidence in both credit unions 

as well as other depository institutions because of the difficulty to differentiate. Indeed, loans 

originated and held by CUSOs are not subject to the same restrictions as the loans originated or 

held by federal credit unions because CUSOs are separate entities from FCUs, and any consumer 

protections that may be imposed by the NCUA’s 12 CFR part 701 regarding interest rate, 

maturity, and prepayment would not apply to any loans originated by a CUSO because the 

NCUA does not have the authority to directly regulate CUSOs. If the abusive or improper 

 
1 See Todd M. Harper, Statement on Credit Union Service Organization Proposed Rule (Jan. 14, 2021) (Harper 

Statement) 
2 Comment on Proposal from Larry Ellifritz, President & CEO, Consolidated Community Credit Union (Mar. 10, 

2021). 



practices of a CUSO create a negative public perception about their lending practices, this 

inevitably leads to serious reputational risks for the broader financial services industry as a 

whole. Yet, the NCUA’s Proposal fails to cite any authority or policy purpose for expanding 

CUSO lending authority, nor do they explain how they would mitigate these risks. 

  

 

C. The NCUA’s Inspector General Has Acknowledged Serious Safety and Soundness 

Risks Posed Because the NCUA Does Not Supervise, Examine, or Have Oversight 

Authority Over CUSOs 

 

If not properly managed, CUSOs pose “potential systemic risks” to the credit union industry and 

to the broader financial services industry.3 As the NCUA’s own Inspector General reported, the 

NCUA’s mission is to “provide, through regulation and supervision, a safe and sound credit 

union system.”4 The Inspector General’s report on the NCUA’s examination and oversight 

authority acknowledged that the NCUA needed authority over CUSOs in order to identify and 

reduce the risks such organizations posed to credit unions and the National Credit Union Share 

Insurance Fund (NCUSIF). The report also included a disturbing conclusion that there was 

“nothing in the Federal Credit Union Act that provides the NCUA with the authority to supervise 

CUSOs and vendors and hold them accountable for unsafe and unsound practices.”5  

 

Indeed, the NCUA’s own Inspector General warned that “the NCUA’s [NCUSIF] is exposed to 

risk from CUSOs and vendors that can cause significant financial hardship, or even failure to the 

credit unions that use them.”6 Unfortunately, this risk has already come to fruition more than 

once, as nine CUSOs caused over $300 million in direct losses to the NCUSIF between 2008 and 

2015, while leading to the failures of credit unions with over $2 billion in assets. One of these 

CUSOs alone caused losses in two dozen credit unions, resulting in some of these credit unions 

failing because of these losses.7 The report also noted the danger of the NCUA’s lack of 

enforcement authority over CUSOs without this supervisory authority as the NCUA is unable to 

“enforce corrective actions to mitigate significant problems it identifies during CUSO reviews.”8 

 

In the OIG report, the Inspector general warned, “The NCUA risks not being able to effectively 

monitor the safety and soundness of regulated credit unions” without this supervisory and 

oversight authority over CUSOs.9 Meanwhile, in May 2019, then-NCUA Chairman (and current 

Board Member) Rodney Hood testified to the U.S. Senate Banking Committee that “without the 

NCUA’s enforcement authority, the CUSOs are free to reject the NCUA’s recommendations to 

implement the appropriate corrective actions that would mitigate identified risks” despite the 

requirement that CUSOs must give the NCUA access to their records and books.10 Meanwhile 

 
3 NCUA Office of Inspector General, Audit of NCUA’s Examination and Oversight Authority over Credit Union 

Service Organizations and Vendors (Sept. 1, 2020), available at https://www.ncua.gov/files/audit-reports/oig-

auditcusos-vendors-2020.pdf 
4 Id.  
5 Id. 
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 Id. 

https://www.ncua.gov/files/audit-reports/oig-auditcusos-vendors-2020.pdf
https://www.ncua.gov/files/audit-reports/oig-auditcusos-vendors-2020.pdf


Chairman Hood also acknowledged that reviewing these books and records alone may not even 

provide sufficient information for the NCUA to determine whether there are any deficiencies in 

the internal controls or the overall governance of the CUSO.11 

 

The MBA is very concerned that, despite these very troubling warnings issued by the NCUA’s 

own Inspector General, the NCUA is proposing to further enable and increase these risks to the 

safety and soundness of credit unions and the solvency of the NCUSIF itself. Adding to our 

concerns, is the fact that the NCUA did not provide or even undertake any regulatory or 

economic impact analysis that would have weighed this Proposal against the risks posed by 

CUSOs. To this end, we share the concerns that prompted then-NCUA Board Member and 

current Board Chairman Todd Harper to vote against this Proposal amidst these concerns and the 

lack of any economic analysis to justify “the business case for expanding this unfettered lending 

authority.”12 

 

 

II. Conclusion 

 

A. We Recommend the NCUA Withdraw This Proposal And Refrain From Further 

Action to Grant Authority to Approve CUSO Activities and Services Outside 

Formal Rulemaking  

 

The NCUA is a regulator, and as such, its mission should be focused on regulating the credit 

union industry, rather than recklessly and blindly supporting the competitive expansion of 

CUSOs despite the broad and serious risks posed to the credit union industry itself. Indeed, 

CUSOs are not supervised like credit unions. They are not non-profit like credit unions, nor are 

they member-owned like credit unions. Instead, they can be owned by non-credit unions, 

focusing their mission on driving profit. They fail to adhere to consumer protections like credit 

unions. They fail to abide by prudential constraints like credit unions, as evidenced by the more 

than $300 million in direct losses between 2008-2015 caused by 9 CUSOs alone, which led to 

the failure of credit unions. The risks posed to the credit union industry by unsupervised and 

nontransparent CUSOs that are not accountable to either the NCUA nor credit union members, is 

clear, and this Proposal would recklessly, and inappropriately, further enable their growth and 

allow CUSOs to further engage in unsafe and unsound practices with even less accountability. 

 

Beyond the many risks and dangers to the credit union industry and the broader financial 

services sector posed by this Proposal, the MBA also notes that this Proposal exceeds the 

NCUA’s rulemaking authority. By granting itself the authority to approve activities and services 

for CUSOs without any formal notice-and-comment rulemaking process and by expanding the 

investment authority of federal credit unions beyond the current scope of investment powers of 

credit unions in CUSOs, the NCUA’s Proposal violates the Administrative Procedure Act 

(APA).13 Because this Proposal is arbitrary, capricious, an abuse of discretion, and otherwise not 

in accordance with federal law, we urge the NCUA to withdraw this Proposal in its entirety and 

 
11 Id. 
12 See Todd M. Harper, Statement on Credit Union Service Organization Proposed Rule (Jan. 14, 2021) (Harper 

Statement) 
13  See 5 U.S.C. § 706(2). 



to refrain from engaging in any rulemaking that is not consistent with the NCUA Audit Report, 

Federal Credit Union Act, recommendations by the NCUA Office of the Inspector General, and 

the Administrative Procedure Act.  

 

The MBA appreciated your consideration of these comments and of our concerns. If you have 

any questions or require any additional information, please do not hesitate to contact Eric 

Bennett at ebennett@msbankers.com.  

 

Sincerely,  

 

Eric Bennett 

Director, Government Relations  
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