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Welcome

For the best experience today:

✓ Log in using Chrome or Firefox as your browser.
✓ Turn your computer speakers on and the volume up (audio for this program is only 

delivered through your computer speakers).
✓ Use the Q&A widget to ask questions.
✓ Contact inxpowebcastingsupport@west.com with technical issues.
✓ Add ABA@theonlinexpo.com to your address book to ensure you receive all 

webinar communications.
✓ Allow pop-ups and redirects from https://onlineexperiences.com.

*This webinar is not eligible for Continuing Education credits.
*This webinar will be recorded with permission and is furnished for informational use only. Neither the speakers, contributors nor ABA is engaged in 
rendering legal nor other expert professional services, for which outside competent professionals should be sought. All statements and opinions contained 
herein are the sole opinion of the speakers and subject to change without notice. Receipt of this information constitutes your acceptance of these terms and 
conditions.
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New ‘Families First’ Paid Leave Requirements 
and Tips for Workforce Management 
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Presenters

• Steven Greene, Managing Member, Matthews & Greene

• Kelly Wright, Vice President, Human Resources Manager, 
Limestone Bank (Louisville, KY)

• Jonathan Thessin, Vice President/Senior Counsel, American 
Bankers Association
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Agenda

• ‘Families First Coronavirus Response Act’
• Emergency FMLA Leave

• Paid Sick Leave

• Interplay between the Two Types of Leave

• Tax Credits

• Compliance with Americans with Disabilities Act During 
Coronavirus Pandemic



5

Overview – ‘Families First’ Paid Leave Law

• ‘Families First Coronavirus Response Act’ enacted March 18

• Took effect April 1; ends December 31

• Dept. of Labor issued ‘temporary rule’ on April 1; earlier 
issued FAQs

• Applies to employers with fewer than 500 employees
• Employer must count all full-time and part-time employees 

employed within the United States at the time the employee 
would take leave

• Every part-time employee is counted as if he or she were a full-
time employee

https://www.congress.gov/bill/116th-congress/house-bill/6201
https://www.dol.gov/agencies/whd/ffcra
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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Key Provisions – ‘Families First’ Law

• ‘Emergency Family and Medical Leave Expansion Act’ 
(Emergency FMLA Leave)

• ‘Emergency Paid Sick Leave Act’ (Paid Sick Leave)

• Tax Credit against payroll taxes for 100% of wages paid under 
Emergency FMLA Leave and Paid Sick Leave, up to maximums

• Limited exemption for small businesses with fewer than 50 
employees if application of paid leave “would jeopardize the 
viability of the business as a going concern”



7

Emergency FMLA Leave

• Requires employers to provide up to 12 weeks of job-protected leave

• First 10 days of leave is unpaid
• But note interplay between Emergency FMLA Leave and Paid Sick Leave 

(discussed later in presentation)

• Remainder of 12 weeks is paid at rate of 2/3 employee’s regular rate
• Maximum payment of $200 per day and $10,000 overall, per employee
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Emergency FMLA Leave

• Applies to employee “unable to work (or telework)” due to leave to 
care for child under 18 years of age if school or place of care is closed:

• Text of Statute: “if the employee is unable to work (or telework) due to a need 
for leave to care for the son or daughter under 18 years of age of such 
employee if the school or place of care has been closed, or the child care 
provider of such son or daughter is unavailable, due to [the coronavirus]”

• An employee’s need to care for a parent or other family member does 
not make the employee eligible to take leave under this provision
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Emergency FMLA Leave

• Interplay with ‘Regular’ FMLA Leave
• Prior to ‘Families First’ law, FMLA required employers with 50 or more 

employees to provide unpaid leave to employees who have been on the job 
for at least one year

• If an employee has already taken some FMLA leave during the past 12 
months, the employee may take up to the remaining portion of the 12 
workweek leave for Emergency FMLA Leave

• If an employee has already taken the full 12 workweeks of FMLA leave during 
the past 12 months, the employee may not take Emergency FMLA Leave.
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Emergency FMLA Leave

• Exemption for small businesses with fewer than 50 employees if 
application of paid leave “would jeopardize the viability of the business as 
a going concern.”

• The small business may deny an employee’s leave request if, among other 
reasons, providing the leave “would entail a substantial risk to the 
financial health or operational capabilities of the business because of 
their specialized skills, knowledge of the business, or responsibilities.”

• This appears to permit a bank to deny a request for paid leave to an 
employee whose work is needed to keep an operational component or 
line of business of the bank open.
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Paid Sick Leave – Overview

• Requires employers to provide full-time employees with two 
weeks (80 hours) of paid sick leave.

• Employees paid at regular rate of pay.

• Maximum amounts of required pay, based on reason for 
using sick leave.
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Paid Sick Leave

• First set of qualifying reasons
‒ Employee is subject to Federal, State, or local quarantine or 

isolation related to COVID-19

‒ Employee has been advised by health care provider to self-
quarantine due to COVID-19

‒ Employee is experiencing symptoms of COVID-19 and seeking 
medical diagnoses

‒Pay is greater of employee’s regular rate or minimum wage, 
up to maximum of $511 per day and $5,100 in aggregate
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Paid Sick Leave

• Second set of qualifying reasons
‒ Employee is caring for individual who is subject to self-quarantine 

order or advised to self-quarantine

‒ Employee is caring for child if child’s school or place of care has 
been closed or child care provider unavailable due to COVID-19

‒ Employee is experiencing other substantially similar condition 
specified by HHS

‒Pay is 2/3 of greater of employee’s regular rate or minimum 
wage, up to maximum of $200 per day and $2,000 in 
aggregate
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Paid Sick Leave

• Small business with fewer than 50 employees may deny 
application for Paid Sick Leave to an employee who seeks the 
leave to care for a child whose school is closed or child care 
provider is unavailable, due to the coronavirus, if the 
imposition of this requirement “would jeopardize the viability 
of the business as a going concern” 

• A small business may deny employee’s leave request if, 
among other reasons, providing the leave “would entail a 
substantial risk to the financial health or operational 
capabilities of the business because of their specialized skills, 
knowledge of the business, or responsibilities”
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Interplay Between Paid FMLA and Sick Leave

• Employee whose child’s school or place of care is closed or 
child care provider is unavailable may be eligible for both
Emergency FMLA Leave and Paid Sick Leave

• First two weeks (up to 80 hours) are paid under Paid Sick 
Leave

• Subsequent weeks (up to 10 weeks) are paid under 
Emergency FMLA Leave
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Flexible Work Arrangements

• Emergency FMLA Leave is available to an employee “unable 
to work (or telework)” due to a need to care for a child

• Employers have latitude to work out flexible work 
arrangements with employees

• An employee who can telework is not eligible for Emergency 
FMLA Leave or Paid Sick Leave requested to care for a child. 
However, the employer and employee may agree that the 
employee may take the leave intermittently, and in any 
agreed increment of time, if the employee can telework only 
for part of the workday.
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Documentation for Leave Request

• Employee must provide documentation that provides the 
qualifying reason for the leave

• Documentation requirement is not substantial
• If the employee has been directed by a doctor to self-quarantine, 

the employee needs only to name the doctor

• If the employee is staying home to care for a child whose school is 
closed, the employee must provide the name of the child and 
school

• Employer may not require additional documentation beyond 
what is listed in the rule
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Tax Credit

• Employer may take a credit against payroll taxes of 100% of 
the wages paid under the Emergency FMLA Leave and under 
Paid Sick Leave

• The amount of the credit is limited to the maximum pay 
provided by those provisions — i.e., $200 per day per 
employee for Emergency FMLA Leave wages and $511 per 
day per employee for Paid Sick Leave wages ($200 per 
employee per day in the case of employees caring for a 
family member)
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Tax Credit

• IRS issued guidance on claiming tax credit, in a series of FAQs.

• Credit may be claimed for costs with providing paid leave 
under FFCRA starting on April 1.

• Employers must document each employee’s eligibility for 
Emergency FMLA Leave and Paid Sick Leave.

• Guidance suggests that paid leave available to care for child is 
limited to care for a child 14 years of age or younger, even 
though Emergency FMLA Leave is available to care for child 
under 18 years of ago; Paid Sick Leave provision is silent on 
age.

https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
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Non-Enforcement Period & Updated Posters

• Dept. of Labor Field Assistance Bulletin: DOL “will not bring 
enforcement actions against any public or private employer 
for violations of the Act occurring within 30 days of the 
enactment of the FFCRA, i.e., March 18 through April 17, 
2020, provided that the employer has made reasonable, 
good faith efforts to comply with the Act”

• DOL updated its Family and Medical Leave Act posters, which 
are required to be posted by employers subject to the FMLA
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Compliance with the Americans 

with Disabilities Act During the 

Coronavirus Pandemic
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ADA Compliance

• Overview of the Americans with Disabilities Act

• Prohibits an employer from inquiring about an employee’s 
disability

• Requires employers to keep confidential any medical information 
they learn about an employee. 
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ADA Compliance

• A bank always may ask about an employee’s symptoms
because the inquiry does not relate to a disability

• During the pandemic, an employer may ask about an 
employee’s disability if that disability could increase the risk 
that the employee contracts the coronavirus

• E.g., may ask whether the employee’s immune system is 
compromised

• May take an employee’s body temperature during 
coronavirus pandemic
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ADA Compliance

• May require employees to adopt infection-control practices, 
such as regular hand washing or wearing personal protective 
equipment (e.g., face masks, gloves, or gowns) during the 
coronavirus pandemic

• May require employee with coronavirus symptoms to stay 
home

• May require employee to provide doctor’s note before 
returning to work

• Must keep employee’s coronavirus-related medical 
information confidential
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Question and Answer Period


